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Internal Revenue Service

memorandum

date: JUN 27 1088

to: Eugene H. Ciranni, Special Trial Counsel, District Counsel's
Office, San Francisco, California

from: Chief, Branch 2, Tax Litigation Division cC:TL

under Treas.

subject: Treatment of
Reg. Section 1.1502-77(4)

We understand that NG, - Havaii

corporation, was for a number of years the parent corporation for
an affiliated group filing consolidated returns. Or=

B B va2: nerged inte a transitory subsidiary of
m in a leveraged buyout. Appeals has
indlcated, we think accurately, that that transaction was not a

reverse acquisition under Treas. Reg. 1.1502-75(d) (3). was
the survivor of the merger, and continued to exist as a
subsidiary of i At some point |l transferred its
another of its wholly-owned, Hawaii subsidiaries, |
Oi-was merged into
, was merged into
on was liqui

, dated, and its assets and
liabilities were transferred to the [N

The llllgroup's tax years I ], M 2rc B (short

year) are under audit. These are the years prior to [JJiks
acguisition of While the facts are not entirely clear, it
appears that around [l or Hll consents were obtained, signed
b to extend the period for assessment as to the B 2nd
tax vears of the Hlgroup until I ve have
received from Appeals, furthermore, a Form 832-A, signed by lllon
ﬂ extending indefinitely the assessment period for
the group's B - years. We also understand that
around [l consents were obtained, signed by | purporting to
extend the assement as to the -and vears of the Ml group
until We have received from Appeals (1) a Form
872, signed by B and (2) a Form 977, signed by the Trustee,
urporting to extend the assessment as to those years until IS
& You have asked whether these most recent forms were
‘signed by the right entities in light of Reg. 1.1502=-77(d).

stock to

It appears to us that the assessment period has been
effectively extended as to the and tax years. Hlvas
the appropriate agent for the group as long as [lremained in
existence. [Jjtherefore appropriately signed the
extension, prior to lls termination in the merger
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with . bty the sane token, because ]l continued to be

agent for the MM group, the consents signed by [l around

for the Il and years of the lllgroup were probably

invalid. Since nothing can be done with respect to that problen,
however, we will assume for purposes of our further advice that
hose consents for the and [l years were valia.

B vith 2cency.

Under Sections 417-13 and 417-42 of the Hawaii Revised
Statutes, ceased as a corporate entity -in the
merger with Therefore, under Reg. 1.1502-77(d4),

& power as agent for the roup also ceased. Accordingly,
we doubt that either v or the ever actually
succeeded to s agency status with respect to the group.

There is no point in precluding this possibility, however.
dingl that you obtain the consent of
, Buccessor agent to
" naming as the taxpayer "
In that connection, we note that under Delaware
law, [l continues in existence for 3 years for purposes of

winding up its affairs, so M should be able to sign the
consent.

2. wit ndividua ability and
interest.

owers as succesgss

Under state statute many rights and powers automaticall

pass from a merged corporation to the survivor. Thus, after
B BRSNS became able to bind [l to

merged into
was successor-in-interest to [l

a waiver because

under state statute. Similarly, after merged into
B B v2s able to bind to a waiver because Jillis
Furthermore, Hllll a] s0

the successor-in-interest to
became successor to 's right to vind R

This right of ] is not a function of agency with respect
tollgroup. Agency for that purpose is established only by
Reg. 1.1502-77, not by state statute. [l can bind, therefore,
only those corporatio n the chain of mergers which culminated
in the ligquidation of

As successor-in-interest, B nas not only the power to bind
other corporations in the merger chain to waivers, but also
wiiebility to pay such corporations' taxes. We note in that
tion that have already obtained the co

, successor-in-interest to
successor-in~interest to
tax returns of
should be sufficient.

aidtive to the
and arffiliates. That
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3. h indjvidua ab nd wers as .
BN is not only a successor-in-interest under te statute,
also a transferee under the merger documents. ¥gpcordingly,

can bind all the corporations in the merger chaim to walvers,
is liable for the taxes of all of the corporatioms in the
er chain. To take advantage of such liability, we suggest
t you obtain the consent of on a
ansferee form (977) naming as taxpayers "
transferee of

, transferee of
and subsidiaries, relative to the income
and affiliates."

4. The lIvith individual liability and powers as

fiduciarv/transferee to successor-in-interest ent es,

The trust document transferred to The I tnre powers
and liabilities of the corporations in the merger and liquidation
chain. Such corporations, in turn, had liability and powers as
successors~in-interest to other entities which were lower in the
merger chain Mte statute. We note that you have already
obtained The 's consent on a transferee/fiduciary waiver
Form 977, naming as the transferee/fiducia in
connection with the tax liability of
Buccessor~in-interest to successor-in-
interest to That should
be sufficient.

5. The _wi;h individual liability and powers aes
fiduciary/transferee to other transferee entitjes.

As we noted above, the trust document transferred to The N
the powers and liabilities of the corporations in the
merger and liquidation chain. Such corporations had not only
successor-in-interest powers and liabilities, but also transferee

powers and liabilities. We therefore suggest that you obtain a

consent of on a transferee{fiduciary waiver Form
977, naming as transferee " transferee of
angsferee of

and subsidiaries, relative
and affiliates."

transferee of
to the income tax of

6. Individual liabjlity of subsidiaries which are not in the
asrger chain., '

The consents described above are probably not sufficient
er Reg. 1.1502-77(d), and therefore probably gufticient to
=»ind roup members who were not merged dircc:ig.!. indirectly
into We understand that there were such a ips, and that
they were sold to other entities outside the group. We suggest
that you attempt to obtain individually the waivers of any such
menbers,




We suggest that you send statutory notices of deficiency to,

and enter into any approprite closi eements and 872
settlements with, both and thelwl We further suggest

that you use the appropriate status language (as agent,
_Successor-in-interest and transferee) in such statutory notices,
“elosing agreements and 872 settlements.

Chiefl, Branch 2

Enclosures




